2. "The members of the public body recorded as either present or absent." /d.

' (B)(2).

3. "A general description of the matters [discussed or] considered." /d. § (B)(3).
Minutes must contain information regarding matters considered or discussed at the meeting
even though no formal action or vote was taken with respect to the matter. Seeid. § (B)(4).

4. "An accurate description of all legal actions proposed, discussed or taken, and the
names of persons who proposed each motion." /d. This does not require that the name of
each person who votes on a motion be indicated, but only that the member who proposed it
be shown in the minutes. Generally, however, the agency, for its own benefit, will include
the names of the member who seconded and those who voted in favor of or against the
motion. In any case, it is wise for the minutes to reflect how the body voted and the
numerical breakdown of the vote, e.g., 3 in favor, 1 against, 1 abstention.

5. The name of each person "making statements or presenting material to the public

body and a [specific] reference to the legal action " (see item 4) to which the statement or
presentation relates. /d.

6. If the discussion in the public session did not adequately disclose the subject
matter and specifics of the action taken, the minutes of the public meeting at which such
action was taken should contain sufficient information to permit the public to investigate

further the background or specific facts of the decision. See Section 7.7.5; Karol, 122 Ariz.
95, 593 P.2d 649.

7. |f matters not on the agenda were discussed or decided ata meeting because of
an actual emergency, the minutes must contain a full description of the nature of the
emergency. A.R.S. § 38-431.02(J); see Sections 7.6.5 and 7.7.9.

8. If a prior act was ratified, the minutes must contain a copy of the disclosure

statement required for ratification. A.R.S. § 38-431.05(B)(3); see Section 7.11.2; Form
T8

7.8.3 Contents of the Minutes of Executive Sessions. The minutes of executive
sessions must contain the following information:

1. "The date, time and place of the meeting." A.R.S. § 38-431.01(B)(1), (C).

2. "The members of the public body recorded as either present or absent" /d. §

(B)@2), (C).

3. "A general description of the matters considered." Id. § (B)(3), (C); see Section
7.8.2(3).
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4. An accurate description of all instructions given to attorneys or designated

representatives pursuant to A.R.S. § 38-431.03(A)(4), (5) and (7). See Sections 7.8.7,
7:9:8 and 7.9.10. '

5. A statement of the reasons for emergency consideration of any matters not on the
agenda. See A.R.S. § 38-431.02(J); Section 7.8.2(7).

6. Such other information as the public body deems appropriate. For example, the
public body might record in its minutes that those present were advised that the information
discussed in the session and the session minutes are confidential. See Form 7.11.

“A party who asserts that a public body violated the open meeting laws has the
burden of proving that assertion." Tanque Verde Unified School Dist. No. 13 of Pima
County v. Bernini, 206 Ariz. 200, 205, 76 P.3d 874, 879 (App. 2003). However, Arizona
courts have held that once a complainant alleges facts from which a reasonable inference
may be drawn supporting an Open Meeting Law violation, the burden of proof immediately
shifts to a public body to prove that an affirmative defense or exception to the Open
Meeting Law authorized an allegedly inappropriate executive session. Fisher v. Maricopa
County Stadium Dist., 185 Ariz. 116, 122, 912 P.2d 1345, 1351 (App. 1995). See also
Tanque, 206 Ariz. 200 at 205, 76 P.3d 874 at 881. Hence, the best practice is for public
bodies to tape record or keep detailed minutes of executive sessions in order to ensure that
they are prepared to meet their burden of proof in the event a lawsuit is filed.

7.8.4 Confidentiality of Executive Session Minutes. The minutes of an executive
session and all discussions that take place at an executive session are confidential and

may not be disclosed to anyone, A.R.S. § 38-431.03(B), except that they may be disclosed
to the following people:

1. Any member of the public body that met in the executive session and members
who did not attend the executive session. A.R.S. § 38-431.03(B)(1); Picture Rocks Fire
Dist. v. Updike, 145 Ariz. 79, 699 P.2d 1310 (App. 1985).

2. Any officer, appointee, or employee who was the subject of discussion at an
executive session authorized by A.R.S. § 38-431.03(A)(1) may see those portions of the
minutes directly pertaining to them. A.R.S. § 38-431.03(B)(2); see Section 7.9.4.

3. Staff personnel, to the extent necessary for them to prepare and maintain the
minutes of the executive session.

4. The attorney for the public body, to the extent necessary for the attorney to
represent the public body.

16 Revised July 2010



5 The Auditor General in connection with the lawful performance of its duty to audit

the finances or performance of the public body. AR.S. § 38-431.03(B)(3); Ariz. Att'y Gen.
Op. 179-130. :

6. The Attorney General or County Attorney when investigating alleged violations of
the Open Meeting Law. A.R.S. § 38-431.03(B)(4).

7. The court, for purposes of a confidential inspection where an open meeting
violation has been alleged. A.R.S. § 38-431.07(C).

The Open Meeting Law requires that a public body advise all persons attending an
executive session or obtaining access to executive session minutes or information that
such minutes and information are confidential. A.R.S. § 38-431.03(C). Public bodies
=hould maintain executive session minutes in a secure file separate from the public meeting
minutes to guard against accidental disclosure.

79 Executive Sessions. Section 38-431,03, A.R.S,, contains an exception to the
general requirement of the Open Meeting Law that all meetings must be open to the public.
That Section provides seven specific instances in which a public body may discuss matters
in an executive session. An executive session is defined as "a gathering of a quorum of
members of a public body from which the public is excluded for one or more of the reasans
prescribed in [A.R.S. § 38-431.03]." A.R.S. § 38-431(2). An executive session may be
convened solely for the purpose of discussing matters and, in limited instances, giving
instructions to attorneys and designated representatives. A.R.S. § 38-431.03(D). No legal
action may be taken in the executive session. /d.

Arizona courts have strictly construed the seven authorized executive session topics
because their legislative charge is to "promote openness in government, not to expand
exceptions which could be used to obviate the rule" See Fisher v. Maricopa County
Stadium Dist., 185 Ariz. 116, 124, 912 P.2d 1345, 1353 (App. 1995). Thus, unless the
proposed discussion plainly falls within one of the Open Meeting Law executive session
topics or is specifically authorized by the public body’s enabling legislation, discussion
should take place only in a public meeting.

In litigation, the burden of proof is initially on the complainant to “allege facts from
which a reasonable inference may be drawn supporting an Open Meeting Law violation."
Id., 185 Ariz. at 122, 912 P.2d at 1351. The burden then immediately shifts to the public

body to prove that an affirmative defense or exception to the Open Meeting Law authorized
the executive session. /d.

7.9.1 Deciding to Go Into Executive Session. Before a public body may go into
executive session, a majority of the members constituting a quorum must vote in a public
meeting to hold the executive session. A.R.S.§ 38-431.03(A). Generally, the vote will be
taken immediately before going into executive session. However, in some cases an
agency may know that at a future date it will need to meet in executive session, in which
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case it can then vote at the public meeting to meet on the later date in executive session.
On that future date, the agency does not have to first meet again in a public session.

7.9.2 Executive Session Requirements. Once the majority of members of a public
body have voted to hold an executive session, the chairman of the public body should ask
the public to leave and to take with them all materials such as briefcases and backpacks to
ensure that no recording devices have been left in the room. All persons must leave the
meeting except the members of the public body and those individuals whose presence is
reasonably necessary for the public body to carry out its executive session responsibilities.
A.R.S. § 38-431(2). The chairman should remind all present that the business conducted
in executive sessions is confidential pursuant to A.R.S. § 38-431.03(C).

7.9.3 Authorized Executive Sessions. The Open Meeting Law permits only seven
categories of topics to be discussed in executive session. A.R.S. § 38-431.03(A). These
categories are discussed in Sections 7.9.4 - 7.9.10. Because courts are likely to strictly
construe these provisions, unless the proposed discussion plainly falls within an executive
session category it should take place only in a public meeting. Finally, the Open Meeting
Law does not require that these discussions take place in executive session. If public
disclosure of the public body's discussion is not prohibited by any other statutory provision

and government interests are not threatened, a public body may choose to conduct its
discussions in a public setting.

7.9.4 Personnel Matters. The discussion or consideration of employment,
assignment, appointment, promotion, demotion, salaries, discipline, resignation, or
dismissal of a public officer, appointee, or employee of a public body may take place in an
executive session. A.R.S. § 38-431,03(A)(1); City of Flagstaff v. Bleeker, 123 Ariz. 436,
600 P.2d 49 (App. 1979). This authorization for an executive session applies only to
discussions concerning specific officers, appointees, and employees. This provision
permits discussion in executive session of applicants for employment or appointment even
though the applicants may not be currently employed by the public body.

If the affected officer, appointee, or employee requests, these discussions must be
conducted in a public meeting and not in an executive session. A.R.S. § 38-431.03(A)(1).
Accordingly, the Open Meeting Law requires that an officer, appointee, or employee who is
the subject of the discussion in executive session must be given advance written notice of
the proposed executive session. /d. The notice given to the officer, appointee, oremployee
must describe the matters to be considered by the public body in a manner sufficient to
enable the employee to make the initial decision whether to have the matters discussed in
a public meeting. /d. In addition, the written notice must be given sufficiently in advance of
the proposed meeting, and in no event less than twenty-four hours prior to the meeting, to
enable the employee to make the foregoing determination and to prepare an appropriate
request for a public meeting. /d.; see Ariz. Att'y Gen. Op. 179-49. See also Form 7.13.
There is no emergency exception to the requirement that an affected officer, appointee, or
employee receive at least twenty-four hours' notice. However, the public body can discuss
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personnel matters in a public meeting with less than twenty-four hours' notice if an actual
emergency exists. A.R.S. § 38-431.02(D). See Sections 7.6.5 and 7.7.9.

Although the public body may permit the public officer, appointee, or employee being
discussed to attend the executive session, the Open Meeting Law is unclear whether he
has the right to attend. Whether he attends or not, the public body must make the minutes
of the executive session available to the public officer, appointee, or employee who was the
subject of discussion in the executive session. AR.S. § 38-431.03(B)(2).

A public body may consider several persons for possible appointment to a position or
consider several employees for possible disciplinary action. In such cases, the public body
may consider the matter in executive session provided all those being considered are given
the required notice. If some, but not all of those given notice request a public meeting, the
public body has two options: the public body may limit the public discussion to those
persons filing the request and discuss the remaining persons in an executive session; or,
because the Open Meeting Law does not require the public body to discuss personnel

matters in executive session, the public body may discuss the entire matter in a public
meeting.

Public bodies should take care to ensure that the scope of executive sessions for
personnel discussions is limited to true personnel matters. The Attorney General has
opined that the Open Meeting Law prohibits public bodies from conducting in executive
sessions lengthy information gathering meetings that explore the operation of public
programs under the guise of conducting a personnel evaluation. Only the actual evaluation
- discussion or consideration of the performance of the employee - may take place in an
executive session. Ariz. Att'y Gen. Op. 196-012. A public body that wishes to discuss or
consider an employee's evaluation in executive session, pursuant to AR.S. §
38-431.03(A)(1), should adopt a bifurcated process that would permit the public body to
gather information about public programs at a public meeting, while allowing the public

body to enter executive session to discuss or consider the actual evaluation. Ariz. Atty
Gen. Op. 196-012.

Similarly, a public body may not discuss a class of persons in executive session under
the Personnel Matters provision. For instance, a public body may not use this executive
session provision to discuss a potential reduction in force. Each employee who will be

discussed in executive session must get the notice as required by A.R.S. § 38-
431.03(A)(1).

7.9.5 Confidential Records. An executive session may be held when the public
body is considering or discussing "records exempt by law from public inspection." A.R.S.
§ 38-431.03(A)(2). This specifically includes situations in which the public body is receiving
and discussing "information or testimony that is specifically required to be maintained as
confidential by state or federal law." /d. This provision allows the use of an executive
session whenever the public body intends to discuss or consider matters contained in
records that are confidential by law. See Ariz. Att'y Gen. Ops. 190-058, 187-131. However,
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when confidential matters can be adequately safeguarded, the discussion may take place
during a public meeting. Cf. Ariz. Att'y Gen. Op. 187-038 (medical records). The record
being considered need not be expressly made confidential by statute, but rather may fall
within the category of confidential records discussed in Chapter 6 of this handbook. For
example, to preserve confidentiality, preliminary audit reports of state agencies prepared by
the Auditor General are confidential and should be discussed by the public body in
executive session. Ariz. Att'y Gen. Op. 180-035. Similarly, complaints against licensees
that are investigated by a public body may be discussed in executive session. Ariz. Aty
Gen. Op. 183-006. In 2000, the Legislature revised the statute to allow public bodies to
take testimony in executive sessions in certain situations. Public bodies should ensure that
state or federal law requires that the public body maintain confidentiality of the information it
receives before convening an executive session under A.R.S. § 38-431.03(A)(2). Written

materials, however, do not become confidential merely because they are discussed in
executive session.

5,{/ 7.9.6 Legal Advice. A public body may also go into executive session for the
' purposes of "discussion or consultation for legal advice with the attorney or attorneys of the
public body." A.R.S. § 38-431.03(A)(3). For this exemption to apply, the attorney giving

the legal advice must be the attorney for the public body. /d. For purposes of this
discussion, the "attorney for the public body" means a licensed attorney representing the
public body, whether that attorney is a full time employee of the body, the attorney general

or county, city, or town attorney responsible for representing the public body, an attorney

hired on contract, or an attorney provided by an insurance carrier to represent the public
body.

This provision authorizes consultations between a public body and its attorney.
Accordingly, the only persons allowed to attend this executive session are the members of
the public body, the public body's attorney, and those employees and agents of both whose
presence is necessary to obtain the legal advice. The mere presence of an attorney ofthe
public body in the meeting room is not sufficient to justify the use of this executive session
provision. This provision can only be used for the purpose of obtaining "legal advice,”
which involves the exchange of communications between lawyer and client. Once the legal
advice has been obtained, the public body must go back into public session unless some
other executive session provision applies and has been identified in the notice. See City of
Prescott v. Town of Chino Valley, 166 Ariz. 480, 803 P.2d 891 (1990). Discussion between
the members of the public body about what action should be taken is beyond the realm of
legal advice, and such discussions must be held in public session.

.7.9.7 Litigation, Contract Negotiations, and Settlement Discussions. A public
body may hold an executive session for the purpose of "[d]iscussion or consultation with
the attorneys of the public body in order to consider its position and instruct its attorneys
regarding the public body's position regarding contracts that are the subject of negotiations,
in pending or contemplated litigation or in settlement discussions conducted in order to
avoid or resolve litigation." A.R.S. § 38-431.03(A)(4). This provision allows consideration
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and instruction only - it does not allow a public body to conduct contract negotiations or
settlement discussions in an executive session.

This provision allows a public body to give its attorneys instructions on how they
should proceed in contract negotiations, pending or contemplated litigation involving the
public body, and settlement discussions. For example, the public body might authorize its
attorney to settle a lawsuit on the most favorable terms possible up to a certain amount. Of

course, if the attorney were to obtain an agreed settlement, the public body must formally
approve it at a public meeting.

This provision is unique in that it permits public bodies to "instruct" their attorneys. In
these limited situations, the public body must be able to discuss and arrive at some
consensus on its position before it instructs its legal counsel. Executive session minutes
must contain an accurate description of all instructions given. A.R.S. § 38-431.01(C). The
best practice is for a public body, upon return to the open session, to vote to authorize its
attorney to act "as instructed in the executive session/" After the attorney takes the action
authorized and the need for confidentiality has passes, the public body must formally
approve of the action in open session.

Like the provision that allows legal advice to be given in executive session, this
provision requires that the attorney of the public body be present at the executive session.
Similarly, the discussien in Section 7.9.6 of the definition of “attorney for the public body”
applies with equal force to this Section.

7.9.8 Discussions with Designated Representatives Regarding Salary
Negotiations. A public body may hold an executive session for the purpose of
"ld]iscussions or consultations with designated representatives of the public body in order
to consider its position and instruct its representatives regarding negotiations with
employee organizations regarding the salaries, salary schedules or compensation paid in
the form of fringe benefits of employees of the public body." A.R.S. § 38-431.03(A)(5).
This provision permits a public body, in executive session, to consult and discuss with its
representatives its position on negotiating salaries or compensation paid in the form of
fringe benefits and to instruct representatives on how they should deal with the employee
organizations. It does not authorize an executive session for purposes of meeting with the
employees' representative. |f the public body or any standing, special, or advisory
committee or subcommittee of the public body conducts the negotiations, those
negotiations must be conducted in a public meeting.

This provision also allows the public body to "instruct” its representatives. The
discussion in Section 7.9.7 of the practice of confirming instructions in public session and
the minute-taking requirements applies with equal force to this Section.

7.9.9 International, Interstate, and Tribal Negotiations. A public body may go into
executive session for the purpose of "[d]iscussion, consultation, or consideration for
international and interstate negotiations." A.R.S. § 38-431.03(A)(6). This provision does
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not apply to meetings at which the public body receives recommendations from
representatives of federal agencies. Ariz. Att'y Gen. Op. 180-158.

This provision also permits a city or town, or its designated representatives, to enter
into executive session with "members of a tribal council, or its designated representatives,
of an Indian reservation located within or adjacent to the city or town." AR.S. §38-

431.03(A)(6). This is the only type of executive session in which negotiations with another
party can take place.

7.9.10 Purchase, Sale or Lease of Real Property. A public body may meet in
executive session to discuss and consult with its representatives concerning negotiations
for the purchase, sale, or lease of real property. A.R.S. § 38-431 .03(A)(7). This provision
does not authorize an executive session for the purpose of meeting with representatives of
the party with whom the public body is negotiating. For example, a school district violates
open meeting laws by choosing a site for a proposed high school in executive session.
Tanque, 206 Ariz. At 204-5, 76 P.3d at 878-9, This provision permits the public body to
instruct its representatives regarding the purchase, sale or lease of real property. For
example, the public body can authorize its representative to negotiate up to a certain

amount. Of course, the final contract must be approved by the public body in a public
meeting.

This provision also allows the public body to "instruct” its representatives. The
discussion in Section 7.9.7 of the practice of confirming instructions in public session and
the minute-taking requirements applies with equal force to this Section.

7.9.11 Taking Legal Action. In an executive session, the public body may discuss
and consider only the specific matters authorized by the statute. Furthermore, the public
body may not take a vote or make a final decision in the executive session, but rather must
reconvene in a public meeting for purposes of taking the binding vote or making final
decisions. For example, “[a] decision to appeal transcends ‘discussions or consultation’
and entails a ‘commitment’ of public funds. Therefore, once [a] Board [has] finished taking
privately discussing the merits of appealing, the open meeting statutes require that the
board members meet in public for the final decision to appeal." Johnson v. Tempe
Elementary Sch. Dist, No. 3 Governing Bd., 199 Ariz. 567, 570, 20 P.3d 1148, 1151 (App.
2001). Taking a straw poll or informal or preliminary vote in executive session is unlawful
under the Open Meeting Law. See A.R.S. § 38-431.03(D). No motion or vote is taken to

adjourn the executive session; the chair is responsible for adjourning the executive session
and reconvening the public session.

7.10 Public Access to Meetings.
7.10.1 Public Participation and Access. The public must be allowed to attend and

listen to deliberations and proceedings taking place in all public meetings, AR.S. § 38-
431.01(A); however, the Open Meeting Law does not establish a right for the public to
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participate in the discussion or in the ultimate decision of the public body, Ariz. Att'y Gen.
Op. 78-1. Other statutes may, however, require public participation or public hearings. For
example, before promulgating rules, state agencies must permit public participation in the
rule making process, including the opportunity to present oral or written statements on the
proposed rule. See Chapter11. See also Section 7.7.2 for a discussion of the
authorization (but not requirement) for public bodies to use an open call to the public.

The public body must provide the public with access to all public meetings. See
A.R.S. § 38-431.01(A). This requirement is not met if the public body invokes any
procedure or device that obstructs or inhibits public attendance at public meetings, such as
requiring persons to sign in before they are permitted to attend the meeting or holding the
meeting in a remote location, in a room too small to accommodate the reasonably
anticipated number of observers, in a place to which the public does not have access, such
as private clubs, or at an unreasonable time. The Open Meeting Law, however, does not
prevent a public body from requiring persons who intend to speak at the meeting to sign a

register so as to permit the public body to comply with the minute-taking requirements. See
Section 7.8.2(5).

In addition to complying with the Open Meeting Law, the notice and accommodations
should conform with the provisions of the Americans with Disabilities Act (ADA), 42 U.S.C.
§§ 12101 - 12213 (Supp. 1992). See Sections 16.22.2.3 - 16.22.2.5; see also § 7.6.3
(notice requirements relating to reasonable accommodations).

7.10.2 Remote Conferencing. If one or more members of a public body are unable
to be present in person at a public meeting, they may nevertheless participate by telephone
or video or internet conference if the practice is approved by the public body and is not
prohibited by statutes applicable to meetings of the public body. Ariz. Att'y Gen. Ops. 108-
008, 191-033, 183-135. This practice presents several practical and legal problems and

should be used only where there are no reasonable alternatives to presence at the
meeting.

A public body must comply with the following guidelines to avoid violations of the
Open Meeting Law.

1. The notice and the agenda should state that one or more members of the public
body will participate by telephonic, video or internet communications. In the appropriate
notice, insert the following after the first sentence: "Members of the [name of public body]
will attend either in person or by telephone, video or internet conferencing."

2. The public meeting place where the public body normally meets should have
facilities that permit the public to observe and hear all telephone, video or online
communications.

3. The public body should develop procedures for clearly identifying all members
participating by telephonic, video or internet communications.
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4. The minutes of the meeting should identify the members participating by
telephonic or video communications and describe the procedures followed to provide the
public access to all communications during the meeting. o

7.10.3 Record of the Proceedings. A public body of a city or town with a population
of more than 2,500 people must post on its website either a recording of the meeting ora
statement of the legal actions taken during the meeting. A.R.S. § 38-431.01(E)(1). This
statement must be posted within three working days of the meeting and must remain
accessible on the website for at least one year thereafter. /d., (J). Subcommittees and

advisory committees have ten working days after the meeting to post the recording or
statement. /d., (E)(3).

"All or any part of a public meeting . . . may be recorded by any person in attendance
by means of a tape recorder or camera or other means of sonic reproduction." A.R.S. § 38-
431.01(F). A public body may prohibit or restrict such recordings only if they actively
interfere with the conduct of the meeting. /d.

7.11 Quorum Public bodies frequently struggle with questions about quorum. Arizona
statutes generally define a quorum as a majority of the members of a board of commission.
A.R.S. § 1-216. This definition applies in the absence of a more specific definition. Vacant
positions do not reduce the quorum requirement.

7.11.1 Effect of Disqualification on the Quorum Requirement. Board members may
be disqualified from voting on a particular matter for a variety of reasons, most
commonly because they have a conflict of interest. The disqualification of a board
member may make it difficult for the public body to obtain quorum. The general rule on
disqualification is that a disqualified member, even though present at a meeting of the
public body, may not be counted for purposes of convening the quorum to discuss or
decide the particular matter for which the member is disqualified. See Croaff v. Evans,
130 Ariz. 353, 358, 636 P.2d 131, 136 (App. 1981).

For example, if four members of a seven member board are required for a
quorum and only four members are present at a board meeting to discuss several
matters, the board could not discuss a particular matter in which one of the four
members has been disqualified, because for purposes of discussing or deciding that
matter, the necessary quorum of four members is not present. If one or more of the
other three positions on the board is filled by a duly qualified and serving member, the
board must defer action on the proceeding until the absent member or members can be
present. If the other three positions in the above hypothetical are vacant, the board

cannot proceed until the appointing authority has filled at least one of the vacant
positions.
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If a majority of the total membership of a public body is disqualified, thereby
making it impossible for the public body to convene a quorum to discuss or decide the
matter, the disqualified members may disclose in the public record their reasons for

disqualification and proceed to act as if they were not disqualified. A.R.S. § 38-508(B);
Nider v. Homan, 89 P.2d 136, 140 (Cal. App. 1939).

7.12 Ratification.

7.12.1 Generally. A public body may ratify action previously taken in violation of the
Open Meeting Law. See A.R.S. § 38-431.05(B). Ratification is appropriate when the public
body needs to retroactively validate a prior act in order to preserve the earlier effective date
of the action. For example, a public body may be required by law to approve its budget by
a certain date. If the public body discovered after the statutory deadline that its earlier
approval violated the Open Meeting Law, it could face serious legal problems. Even if the
body met quickly to properly approve the budget, the approval would not have been made
prior to the statutory deadline. Accordingly, the 1982 amendments permit the public body

to meet and approve retroactively the action previously taken -- that is, to ratify its prior
action.

Ratification must take place “within 30 days after discovery of the violation or after
such discovery should have been made by the exercise of reasonable diligence.” A.R.S.§
38-431.05(B)(1). A judicial determination that the public body took legal action in violation
of public meeting laws triggers the thirty-day period. Tanque, 206 Ariz. at 208-210, 76 P.3d
at 882-884. However, it is not triggered by letters from attorneys notifying the board of their
intent to challenge the legal action or by filing a lawsuit. /d. at 883.

Ratification merely validates the prior action; it does not eliminate liability of the public

body or others for sanctions under the Open Meeting Law, such as civil penalties and
attorney's fees.

7.12.2 Procedure for Ratification. The Open Meeting Law provides a detailed
procedure for ratification. A.R.S. § 38-431.05(B). That procedure is as follows:

1. The decision to ratify must take place at a public meeting held in accordance
with the Open Meeting Law.

2. Ratification must take place within thirty days after discovery of the violation or
after such discovery should have been made by the exercise of reasonable diligence.

3. The public notice of the meeting at which ratification is to take place, in addition
to complying with the other requirements of the Open Meeting Law, see Sections 7.6 and
7.7, must include (a) a description of the action to be ratified, (b) a clear statement that the
public body proposes to ratify a prior action, and (c) information on how the public may
obtain a written description of the action to be ratified. See Form 7.12.
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4. Inaddition to the notice and agenda of the meeting, the public body must make
available to the public a detailed written description of the action to be ratified and a

description of all prior deliberations, consultations, and decisions by members of the public
body related to the action to be ratified.

5. The description required under paragraph 4 must be included as part of the
minutes of the meeting at which the decision to ratify was made.

6. The public notice, agenda, and written description discussed in paragraphs 3

and 4 must be made available to the public at least seventy-two hours prior to the public
meeting.

7.13 Sanctions for Violations of the Open Meeting Law.

7.13.1 Nullification. All legal action transacted by any public body during a meeting
held in violation of any provision of the Open Meeting Law is null and void unless

subsequently ratified. A.R.S. § 38-431.05(A). The procedures for ratification are described
in Section 7.11.2.

The Arizona Supreme Court, however, has held that legal actions taken in violation of
the Open Meeting Law are voidable at the discretion of the court. Karol, 122 Ariz. at 97,
593 P.2d at 651 In the Karol case, the court held that: "[A] technical viclation having no
demonstrated prejudicial effect on the complaining party does not nullify all the business in
a public meeting when to conclude otherwise would be inequitable, so long as the meeting
complies with the intent of the legislature." Id., 122 Ariz. at 98, 593 P.2d at 652. This
decision imposes a substantial compliance test and requires.a weighing of the equities
before a court will declare an action void. The decision, however, preceded the 1982
amendment to the Open Meeting Law which specifically authorizes a procedure for
ratification. It remains to be seen whether this change will cause the court to follow the
literal language of the Open Meeting Law. Nevertheless, the serious consequences that
flow from having an action of a public body declared void should serve to remind the public

body that it should take every precaution to avoid even technical violations of the Open
Meeting Law.

In some cases, the public body may have discussed a matter at an unlawful meeting,
but thereafter met in a lawful open meeting at which it took a formal vote as its “final
action." The Arizona Court of Appeals has held that the subsequent "final action" taken at
a lawful meeting is not void. Valencia v. Cota, 126 Ariz. 555, 617 P.2d 63 (App. 1980). The
public body taking the final action at the subsequent lawful meeting should make available
at that time the substance of all discussions that took place at the earlier unlawful meeting.
If the public body wishes to preserve the effective date of the earlier action rather than
simply redecide the matter, it must go through the ratification process. See Section 7.11.

7.13.2 Investigation and Enforcement. The 2000 Legislature enacted substantial
revisions to the Open Meeting Law, including extensive changes to the investigation and

26 Revised July 2010



enforcement provisions of the law. The Attorney General and County Attorneys are

authorized to investigate alleged Open Meeting Law violations and enforce the Open
Meeting Law. A.R.S. § 38-431.06.

The Open Meeting Law now specifically provides that the Attorney General and
County Attorneys shall have access to executive session minutes when they are
investigating alleged violations of the Open Meeting Law. A.R.S. § 38-431.03(B)(4). The
Open Meeting Law also provides that disclosure of executive session information (such as
disclosure to the Attorney General) does not constitute a waiver of the attorney-client

privilege and directs courts reviewing executive session information to protect privileged
information. /d. ' (F).

The investigative authority of the Attorney General and County Attorneys was
strengthened by the 2000 Legislature. The Attorney General and County Attorneys may
issue written investigative demands to any person, administer oaths or affirmations to any
person for the purpose of taking testimony, conduct examinations under oath, examine
accounts, books, computers, documents, minutes, papers and recordings, and require
people to file written statements, under oath, of all the facts and circumstances requested
by the Attorney General or County Attorney. A.R.S. § 38-431.06(B). If a person fails to
comply with a civil investigative demand, the Attorney General or County Attorney may
seek enforcement of the demand in Superior Court.

Any person affected by "legal action" of a public body, the Attorney General, or the
County Attorney for the county in which the alleged violation occurred, may file suit in
superior court to require compliance with or prevent violations of the Open Meeting Law or
to determine whether the law is applicable to certain matters or legal actions of the public
body. A.R.S. § 38-431.07.

Additionally, when the provisions of the Open Meeting Law have not been complied
with, a court of competent jurisdiction may issue a writ of mandamus requiring a meeting to
be open to the public. A.R.S. § 38-431.04. A writ of mandamus is an order of the court
compelling a public officer to comply with certain mandatory responsibilities imposed by
law,

In 2007, in an effort to increase government awareness and provide the citizens of
Arizona an effective and efficient means to get answers and resolve public access disputes,
legislation expanded the Arizona Ombudsman-Citizens’ Aide Office to provide free services
to citizens and public officials regarding public access issues. The duties of the
Ombudsman include: preparing materials on public access laws, training public officials,
coaching, assisting and educating citizens, investigating complaints, requesting testimony

or evidence, conducting hearings, making recommendations, and reporting misconduct.
A.R.S. § 41-1376.01.

7.13.3 Civil Penalties. The court may impose a civil penalty not exceeding five
hundred dollars against any person for each violation of the Open Meeting Law. A.R.S.
§ 38-431.07(A). This penalty can be assessed against a person who violates the Open
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Meeting Law or who knowingly aids, agrees to aid or attempts to aid another person in
violating the Open Meeting Law. /d. This penalty is assessed against the individual and

not the public body, and the public body may not pay the penalty on behalf of the person
assessed, see id.

7.13.4 Attorney's Fees. The court may also order payment of reasonable attorney's
fees to a successful plaintiff in an enforcement action brought under the Open Meeting
Law. AR.S. § 38-431.07(A). Normally those fees will be paid by the state or political
subdivision of which the public body is a part or to which it reports. /d. However, if the
court determines that a public officer violated the Open Meeting Law "with intent to deprive
the public of information," the court must assess against that public officer or a person who
knowingly aided, agreed to aid or attempted to aid the public officer in violating the Open
Meeting Law all of the costs and attorney's fees awarded to the plaintiff. /d. Asinthe case

of an award of civil penalties, the public body may not pay such an award of attorney's fees
assessed against the public officer individually. See id.

7.13.5 Expenditure for Legal Services by Public Body Relating to the Open
Meeting Law. A public body may not retain counsel or expend monies for legal services to
defend an action brought under the Open Meeting Law unless the public body has legal
authority to make such an expenditure pursuant to other provisions of law and it approves

the expenditure at a properly noticed open meeting prior to incurring the obligation. A.R.S.
§ 38-431.07(B). '

7.13.6 Removal From Office. Ifthe court determines that a public officer violated the
Open Meeting Law "with intent to deprive the public of information,” the court may remove
the public officer from office. A.R.S. § 38-431.07(A).
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